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CASE NO. 
2021-090

COMMERCIAL 
ACCESS/

FRONTAGE 
VARIANCE

Charlotte Chin Christian Church (represented by 

David W. Murray, The Odom Firm, PLLC) for property 

located at 7115 The Plaza, tax parcel 097-031-04.

Requesting a variance from the requirement that a medium 

sized religious institution be located on a lot with frontage 

on a minor or major thoroughfare. 
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Zoning

R-4 (Single Family)
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B ACKGROUND

1999 Church

1985 Lot 

Configuration

2016 Plat
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VARIANCE  
REQUEST

Requested Variance

A Variance from the Requirement that a Medium Religious Institution be Located on a Lot with 

Frontage on a Minor or Major Thoroughfare. 

(To Permit the Construction of a Fellowship Hall on Church Lot with Frontage on a Local Street 

–St. Johns Church Road)

Major 

Thoroughfare 

(Class III)

Local Street

(Class VI)

Property Line
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CONSIDERATIONS

Staff supports the requested variance

The hardship was not caused by the applicant.  

• The applicant purchased the property in July 2016 after the previous owners sold the portion of the 
site with frontage along The Plaza to QT.  

The hardship results from conditions peculiar to the property. 

• The existing church and cemetery on the parcel are oriented towards and have primary vehicular 
easement access from The Plaza.  

The requested variance is consistent with the spirit and intent of the Zoning Ordinance.  

• The site has been in use as a religious institution since the 1970’s and the variance request will allow 
the use to continue.  

There are no safety concerns with the granting of the variance and construction of the fellowship hall 
because The Plaza easement will remain as the primary vehicular access. 
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View From 

The Plaza

View From 

QT Easement

View From St. Johns 

Church Road



APPLICANT’S PRESENTATION

Variance 2021-090



ZBA Hearing: 21-090

Applicant: Charlotte Chin Christian Church 

Presented by: David Murray

Address: 7115 The Plaza, Charlotte, NC



Variance Request

• Applicant is seeking a variance in order to build a “medium religious 
institution” on a lot without frontage on a minor or major 
thoroughfare. 

• Variance from Ordinance Section 12.506(6)(c)



1985 Plat Ex. 1



Aerial Ex. 2



Proposed Plat Ex. 3



QT Rezoning – Access Easement                Ex. 4



Variance Standards

(1) When unnecessary hardships would result from carrying out the strict letter of the Zoning Ordinance, the 
Board of Adjustment shall vary any of the provisions of the Zoning Ordinance upon a showing of all of the 
following:

(a) Unnecessary hardship would result from the strict application of the ordinance.  It shall not be 
necessary to demonstrate that, in the absence of the variance, no reasonable use can be made of the 
property.

(b) The hardship results from conditions that are peculiar to the property, such as location, size, or 
topography.  Hardships resulting from personal circumstances, as well as hardships resulting from 
conditions that are common to the neighborhood or the general public, may not be the basis for 
granting a variance.

(c) The hardship did not result from actions taken by the applicant or the property owner.  The act 
of purchasing property with knowledge that circumstances exist that may justify the granting of a 
variance shall not be regarded as a self-created hardship.

(d) The requested variance is consistent with the spirit, purpose, and intent of the Zoning Ordinance, 
such that public safety is secured, and substantial justice is achieved.



a. Unnecessary Hardship

• The hardship results from the property being already developed with 
a church building with a substantial amount of open land for church 
use/development but lacks the necessary frontage on a minor/major 
thoroughfare, although it has legally deeded primary access to such 
thoroughfare. 

• This lack of frontage on The Plaza prevents the congregation from 
constructing the fellowship hall which exceeds the size of the existing 
sanctuary which can no longer fully support the increased size of the 
congregation.



b. Hardship runs with the land

• The hardship results from the unique shape of the parcel and its lack 
of direct frontage to The Plaza. 

• The parcel is oriented toward The Plaza and has direct, primary, legal 
access to The Plaza. 

• The parcel formerly abutted The Plaza but the previous 
owners/trustees of the church property sold the abutting parcel to a 
separate owner who developed a QuikTrip (QT) gas station on the 
property. 

• In the rezoning for the QT, a dedicated ingress/egress easement for 
the church from The Plaza is shown.



c. No self-created hardship

• The current owners did not cause the hardship. 

• The ownership history is a bit complicated but in simplest terms the current 
parcels were created as follows: 
(1) The Hilton family owned the parcel where the former Plaza Road Baptist 
Church existed, which is now owned by the Applicants; 
(2) The Hilton family, who were also trustees of the Baptist church, transferred 
the ownership of the church parcel to the Baptist church in the 1970s; 
(3) The existing church building was built in 1999 to replace an older/smaller 
sanctuary building; 
(4) The Hilton family retained ownership of the parcel fronting The Plaza which 
had been used by the Baptist church and sold it to QT in April 2016; and 
(5) The trustees of the Baptist church sold to the current owners Chin Christian 
church in July 2016.



d1. Conformity with the neighborhood

• The use of the property is consistent with the existing church use 
which has existed since at least the 1970s. 

• Because of the rezoning of the QT property, no structures can be 
constructed on the parcel between the church parcel and The Plaza.

• Visibly, it appears that the parcel fronting the Plaza is the church 
property and since it operates as the location of the church driveway, 
it effectively serves the church and meets the spirit and intent of 
12.506(6)(c) which would allow construction of the new medium size 
religious institution fellowship hall. 

• The spirit of the ordinance is already met with the access easement.



d2. Secures Public Safety and Substantial Justice

• If the variance is denied, the public will not benefit in any way. 

• There are no adverse effects to the general public from the owners 
seeking to improve the church property. 

• The variance will not change anything about the location of the 
existing sanctuary or the access to the church property. 

• Granting a variance in favor of the property owners does substantial 
justice and allows continued development, which is the intended 
purpose of the zoning ordinance.



Questions/Comments?

• Thank you for your time and consideration.

• As the four elements of the statutory variance standards have been 
met, we respectfully request that you grant our variance request.



CASE NO. 
2021-094

TRANSITIONAL

SETBACK 
VARIANCE

Durban Development (represented by Jake Potter),

for property located at 3700 Wilkinson Boulevard,

tax parcel 061-028-27.

Requesting a variance to allow for maneuvering of

vehicles within the proposed right-of-way and

transitional setback along Wilkinson Boulevard.
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1955 

Development

Existing Conditions
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VARIANCE  
REQUEST

Zoning Requirement

Maneuvering of vehicles is not 

permitted within the transitional 

setback or proposed right-of-way

Requested Variance

Allow maneuvering of vehicles within 

the proposed right-of-way and 

transitional setback along Wilkinson 

Boulevard
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CONSIDERATIONS

Staff supports the requested variance.  

The hardship was not a result of actions taken by the applicants.  

• Site developed in 1955 & current parking and maneuvering encroaches into the ‘proposed right-of-way’ and 

‘transitional setback’.  

The proposed request meets the spirit and intent of the Zoning Ordinance 

• Granting the variance would bring the parking lot further into compliance by eliminating the existing 

encroachment of parking spaces in the ‘proposed right-of-way’ and ‘transitional setback’.

• The Charlotte Department of Transportation and the North Carolina Department of Transportation do not 

object to the variance.  

• CATS -future LYNX Silver Line is not located in this section of  Wilkinson Boulevard.

Granting the variance will not adversely affect adjacent or contiguous properties or alter the essential character 

of the area.

• Many properties along Wilkinson Boulevard have parking areas that encroach into the ‘required setback’ and 

‘transitional setback’.

The variance will not impact public safety.

• The applicants proposed driveway and isles for maneuvering within the parking area will be better defined for 

safety.

Due to the existing nonconforming parking and maneuvering area on the property, and application of the 

‘proposed right-of-way’ and ‘transitional setback’ along Wilkinson Boulevard, a hardship exists that would make 

redevelopment of the site difficult without the requested encroachment.



Holton Ave. ViewCorner  View

Wilkinson Blvd View
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CASE NO. 
2021-089

RESIDENTIAL 
SETBACK

VARIANCE

JAS-AM, Inc. (represented by David W. Murray, The 

Odom Firm, PLLC) for property located at 3235 

Willow Oak Road, tax parcel 151-113-36.

Requesting a 15 foot variance from the 30 foot setback 

for the construction of a duplex unit facing Willow Oak 

Road. 
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June 2021 

Building Permit

Building Permit Plot Plan
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B ACKGROUND

Zoning Ordinance:

Setback: 30 feet

Single Family Detached Street Side Yard: 15 Ft

Duplex Street Side Yard: 30 Ft

Duplex Supplemental Regulations: 

a) The dwelling will be located on a corner lot;

b) If more than one entrance, the entrances to each unit 

in the structure will face different streets; and

c) The minimum setback requirement must be applied to 

each of the two different streets.

July 2021 

Notice of  Violation

Street Side Yard for Single 

Family Detached Homes
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VARIANCE  
REQUEST

Proposed 15 ‘ Variance for Unit Facing Willow Oak RoadPermitted Site Plan with 15’ Street Side Yard Along Townes Road

Zoning Ordinance:

Duplex Street Side Yard: 30 Ft

Variance Request:

15 Ft variance from the 30 Ft setback for construction of a duplex unit facing Willow Oak Road

(for a 15 Ft Setback along Townes Road for the Willow Oak Road facing unit)

15.8’
17.3’

15.8’

15.8’

17.3’

30’30’
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CONSIDERATIONS

Staff supports the requested variance.

The hardship is not a result of actions taken by the applicant.  

• City staff provided incorrect information in the application regarding setback for duplex 
structures.  

• The applicant was unaware of the 30 foot setback requirement along Townes until they received 
the Notice of Violation.  

• The applicant had already begun construction and expended substantial resources on the 
subject dwelling unit within the duplex facing Willow Oak Road when the notice was issued.  

• The applicant has agreed to construct the second dwelling unit within the duplex facing Townes 
Road in compliance with the 30 foot setback as a compromise since site work for that unit was 
not as extensive.  

In granting the variance public safety is secured and substantial justice is achieved.

The hardship is unique to the property.

• The lot is a corner lot and the applicant states it is one of the only lots on Willow Oak of 
sufficient size to support a duplex.

• The hardship is unique to subject property since the property located directly across Townes 
Road is undevelopable due to its lot width being only approximately 20’.  Therefore, the 
property which would be most impacted by the variance request will not be developed. 

The requested variance is in harmony with the intent of the Zoning Ordinance which permits 
duplexes on corner lots in the R-4 zoning district. 

The proposed placement of the duplex on the subject property will meet the spirit and intent of 
the Zoning Ordinance by having the dwelling unit facing Townes Road step back to the required 30’ 
setback dimension to align with the required setbacks of the single family homes further east along 
the street.
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APPLICANT’S PRESENTATION

Variance 2021-089



ZBA Hearing: 21-089

Applicant: JAS-AM, Inc.

Presented by: David Murray

Address: 3235 Willow Oak Road, Charlotte, NC



Variance Request

• Applicant is seeking a variance so that construction can continue for a 
duplex unit facing Willow Oak Road.  Construction began under a 
properly issued permit after conversations with the City confirming a 
15’ setback on Townes Road.  The duplex setback on Townes Road is 
actually 30’ under R-4 zoning and the City mistakenly issued the 
permit. 

• Since site work, a retaining wall and grading for footings had only 
been undertaken for the front unit, the applicant is requesting the 
reduction in the 15’ setback only on the front unit.  

• The applicants relied in good faith upon the permits in starting 
construction to a 15’ setback along Townes Road.



Timeline

• Prior to closing and during due diliegence, the Owner inquired with the 
planning department about how they would apply the setback along Townes 
Road for a duplex.

• Informed 15’ but cannot recall from who – phone conversation with LUESA 
office during COVID shutdown

• Submitted permit applications for duplex on 6/12/21
• Permits were issued on 6/25/21
• Needed a permit for the Townes Road unit’s detached garage.  Went to LUESA 

on 7/26 to get garage permit.  Lovely Bell saw the application and indicated an 
issue with the duplex permits at that time.

• Received a call on 7/26 from Sonja Sanders in zoning advising that owner had 
been told the wrong setback and had been issued incorrect permits for a 15’ 
setback along Townes Road for a duplex, and that construction must cease.   

• At time of the call on 7/26, all site prep work, including substantial grading, for 
the front unit footers had been completed.



Costs in reliance upon 15’ setback

• Architectural design: $50,000
• Retaining wall construction: $33,000
• Grading/demolition: $40,000
• Total: $123,000



Existing  Ex. 1

Area of variance

Buffer tract



Topography Ex. 2

• Site falls from approximately 630’ to 620’ and required substantial grading 
in order to level site to grade of Townes Road for house.



Proposed Plat for Permits Ex. 3



Ex. 4



Ex. 5



Ex. 6



Ex. 7



Ex. 8



Ex. 9



Ex. 10



Ex. 11



Ex. 12



Ex. 13



Ex. 14



Ex. 15



Area Ex. 16



Ex 17



Ex. 18



Variance Standards

(1) When unnecessary hardships would result from carrying out the strict letter of the Zoning Ordinance, the 
Board of Adjustment shall vary any of the provisions of the Zoning Ordinance upon a showing of all of the 
following:

(a) Unnecessary hardship would result from the strict application of the ordinance.  It shall not be 
necessary to demonstrate that, in the absence of the variance, no reasonable use can be made of the 
property.

(b) The hardship results from conditions that are peculiar to the property, such as location, size, or 
topography.  Hardships resulting from personal circumstances, as well as hardships resulting from 
conditions that are common to the neighborhood or the general public, may not be the basis for 
granting a variance.

(c) The hardship did not result from actions taken by the applicant or the property owner.  The act 
of purchasing property with knowledge that circumstances exist that may justify the granting of a 
variance shall not be regarded as a self-created hardship.

(d) The requested variance is consistent with the spirit, purpose, and intent of the Zoning Ordinance, 
such that public safety is secured, and substantial justice is achieved.



a. Unnecessary Hardship

• The hardship results from the owner designing, constructing and completing 
substantial site work and expending substantial resources in reliance upon and 
under properly granted building permits in order to build a duplex with a 30’ 
front setback on Willow Oak and a 15’ side yard on Townes Road. Immediately 
prior to pouring footings, the City realized its error and issued a stop work order.

• The North Carolina Supreme Court has stated in such circumstances that: while “a 
municipality cannot be estopped to enforce a zoning ordinance against a 
[property owner] by the conduct of its officials in . . . permitting such violation . . . 
undoubtedly this conclusion entails much hardship to the [property owner].” City 
of Raleigh v. Fisher, 232 N.C. 629, 635, 61 S.E.2d 897, 902 (1950) (emphasis 
added); see also Helms v. City of Charlotte, 255 N.C. 647, 652, 122 S.E.2d 817, 821 
(1961).

• The hardship only applies to the front unit where construction had begun.



b. Hardship runs with the land

• The lot is a corner lot and one of the only lots on Willow Oak of sufficient 
size to support a duplex. 

• Because of the permits being issued, design, a retaining wall and 
substantial grading and site preparation was done at the site in order to 
support the size and width of the approved duplex structure on the site, 
including into the additional 15’ of side yard along Townes Road that was 
permitted to be built upon in the building permit. 

• The hardship results from the approval of the permit which was issued and 
relied upon in good faith by the applicant in beginning construction on the 
property. This is not a personal hardship or common in the area.

• The retaining wall and grading were justified because of the 15’ building 
line on Townes Road and because of the 10’ sloping grade of the property.



c. No self-created hardship

• The permits were relied upon in good faith by the applicant to begin construction 
on the site and the applicants were without knowledge of any issue until the City 
realized its error. 

• The hardship results from the site work during construction pursuant to the 
permit and improper interpretation given by the planning department.

• The applicant has complied with the City’s stop work request and has consulted 
with the City Zoning Administrator and Planning Director in seeking this variance 
to remedy the side yard encroachment issue.

• The applicant has constructed two other duplexes in the past but with two main 
distinctions: (1) not on corner lots and (2) R-8 zoning which does not require the 
“double setback” that R-3 through R-6 zoning requires for a duplex.

• The applicant did not know of the 30’ setback on Townes and actually contacted 
building standards in order to consult on the setback before ever preparing plans.



d1. Conformity with the neighborhood

• Because substantial grading and site work for the rear unit facing Townes Road 
had not been completed when the side yard error was discovered, the applicant 
has agreed that only the unit facing Willow Oak will be allowed to encroach 15’ 
into the Townes Road 30’ side yard. The unit facing Townes Road will be built at 
the required 30’ side yard.

• The neighborhood is primarily detached single-family houses, with those on 
corner lots having a 15’ setback.

• The slim lot across Townes Road which is closest to where the 15’ reduction is 
being requested is owned by the Applicant and serves as a permanent buffer 
between the houses that back up to Townes Road. No houses are directly 
impacted.

• The use of the property as a duplex is consistent with the newly adopted 2040 
Comprehensive Plan and it is likely that the new UDO will only require a 15’ side 
yard on Townes Road. As such, this request is consistent with the spirit of the 
City’s zoning ordinance.



d2. Secures Public Safety and Substantial Justice

• If the variance is denied, the public will not benefit in any way. There 
are no adverse effects to the general public from the owner seeking 
to construct the duplex unit facing Willow Oak at a 15’ side yard 
which is what a single-family structure would be allowed. 

• The rear unit will respect the 30’ side yard. 

• Granting a variance in favor of the property owner does substantial 
justice and allows continued development under the existing design, 
substantial grading, and site work, which is the intended purpose of 
the zoning ordinance.



Questions/Comments?

• Thank you for your time and consideration.

• As the four elements of the statutory variance standard have been 
met, we respectfully request that you grant our variance request.



OPPOSITION PRESENTATION
(SUBMITTED BY NANCY S. LITWAK,WITH

ROSENWOOD, ROSE & LITWAK, PLLC)

Variance 2021-089























Original Home







CASE NO. 
2021-092

RESIDENTIAL 
REAR YARD 
VARIANCES

Douglas and Paula Gentile for property located at 9319 

Hanlin Court, tax parcel 223-203-31.

Requesting two variances: 

1. A 6 foot variance from the 30 foot rear yard for 

compliance of the principal structure.

2. A variance from the 25% encroachment allowance to 

allow a deck to encroach 53% into the required 30 foot 

rear yard. 
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R-3 (Single Family)
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2003 Subdivision Plat

2005 Home
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VARIANCE  
REQUESTS

Variance #1: 

24’
14’

Variance #2: 

53%

Zoning Ordinance:

R-3 Cluster Rear Yard: 30 Ft

Variance Request:

6 Ft from the 30 Ft Rear Yard for 

Compliance of Existing Home

(for a 24 Ft Rear Yard)

Zoning Ordinance:

25% Rear Yard Encroachment Allowance for 

Decks

Variance Request:

53% (16 Ft) Encroachment into 30 Ft Rear 

Yard for Proposed Deck

(for a 14 Ft Rear Yard for Deck)
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CONSIDERATIONS

Variance #1- 24’ rear yard

Permitted 25% Encroachment 

of 24’ rear yard6’

22’ deck 

depth
Variance #2- 14’ rear yard 

for deck
4’

6’

18’ deck 

depth

14’

7.5’

Permitted 25% 

Encroachment of 

30’ rear yard

Permitted 25% 

Encroachment of 24’ 

rear yard

4.5’
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CONSIDERATIONS

Variance #1 – 6 Ft from 30 Ft rear yard for existing home.  

Staff supports the requested variance.

The hardship does not result from actions taken by the applicant

• The rear yard encroachment existed when the applicants purchased the home.  

• The home was permitted and the applicant provided a copy of the Certificate of Occupancy from 2005.

• The property owner states they were not aware there was an issue with the rear encroachment until 2021.

The variance will not detract from the character of the area.  

• The rear encroachment is centered toward the middle of the property,  and would not significantly detract from the pattern 

of the neighborhood’s residential backyard character.  

• The rear yard abuts Common Open Space for the subdivision, separating the encroachment area from impact on other single 

family homes.  

The granting of the variance for the 2005 home ensures safety since the work was permitted and inspected. 

Common 

Open 

Space
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CONSIDERATIONS

Variance #2 –Variance from the 25% encroachment allowance to allow a 

proposed deck to encroach 53% into the required 30 foot rear yard.

Staff finds that the requested variance does not meet all of the criteria within the 

Zoning Ordinance for granting a variance.  

The hardship is caused by the applicant.  

• The building permit for the proposed deck indicated that the rear yard was 30 feet.  

• The plot plan submitted with the building permit application showed the wrong lot.  

• The lot shown on the plot plan had permitted building area in the rear yard in which to 

construct a deck

• The subject lot does not have permitted building area in the rear yard in which to construct a 

deck.  

• Staff believes the permit was issued due to the wrong plot plan shown on the application.  

There is no hardship resulting from a peculiarity of the property.  

• Granting variance #1 will allow a deck to encroach 6 feet into the 24 foot rear yard, which is 4.5 

feet greater than would be permitted with the 30 foot rear yard.

• Granting variance #2 would permit a deck 22 feet in depth.  Granting variance #1 will permit a 

deck 18 feet in depth, a difference of 4 feet.
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CONSIDERATIONS

Unnecessary hardships do not result from strict application of the 

Ordinance.  

• The hardship is the result of actions proposed by the applicant 

and the desired location of the proposed deck.

• The applicant has the option to shorten the proposed depth of 

the deck 4 feet for compliance with the 25% encroachment 

allowance if variance #1 is granted. 

The requested variance is out of character with neighboring 

properties, which do not appear to have deck encroachments and 

appear to observe the 30 foot rear yard in aerial photography.
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CASE NO. 
2021-078

APPEAL OF 
COMMON LAW 
VESTED RIGHTS 

DETERMINATION

Joseph K. Gatewood for property located at 1700 

Industrial Center Circle, tax parcel 097-223-05.  

Appeal of the Zoning Administrator’s interpretation that the 

subject property has common law vested rights from previous 

governmental approvals.  
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Zoning

I-1(CD)

(Light Industrial, 

Conditional)



GOVERNMENT 
EXHIB IT  
2021 -078

#3

AER IAL  MAP



GOVERNMENT 
EXHIB IT  
2021 -078

#4

CLOSEUP
AERIAL  MAP



Definition of Vested Rights

A vested right is the right to continue a use or complete a 

project as it was approved, despite subsequent changes to 

the ordinance.  A vested right precludes any action by a local 

government that would change, alter, impair, prevent, diminish, 

or otherwise delay the development or use of the property 

allowed by the applicable land development regulation or 

regulations.

How to Establish Vested Rights

A vested right may be established 

• as provided for in NC General Statue 160D-108 

(statutory vested rights) or 

• by common law (common law vested rights).

Process to Claim Vested Rights

A person claiming a vested right may submit information to 

substantiate the claim and request a determination from the 

zoning administrator. That determination may be appealed to 

the board of adjustment. Alternatively, a person claiming a 

vested right may bring an original civil court action under 

G.S. 160D-1403.1.

VESTED RIGHTS

(c) Vested Rights. – Amendments in land development regulations are 

not applicable or enforceable without the written consent of the 

owner with regard to any of the following: 

(1) Buildings or uses of buildings or land for which a development 

permit application has been submitted and subsequently issued 

in accordance with G.S. 143-755. 

(2) Subdivisions of land for which a development permit application 

authorizing the subdivision has been submitted and subsequently 

issued in accordance with G.S. 143-755. 

(3) A site-specific vesting plan pursuant to G.S. 160D-108.1. 

(4) A multi-phased development pursuant to subsection (f) of this 

section. 

(5) A vested right established by the terms of a development 

agreement authorized by Article 10 of this Chapter. 

The establishment of a vested right under any subdivision of this 

subsection does not preclude vesting under one or more other 

subdivisions of this subsection or vesting by application of common law 

principles. A vested right, once established as provided for in this 

section or by common law, precludes any action by a local government 

that would change, alter, impair, prevent, diminish, or otherwise delay 

the development or use of the property allowed by the applicable land 

development regulation or regulations, except where a change in State 

or federal law mandating local government enforcement occurs after 

the development application is submitted that has a fundamental and 

retroactive effect on the development or use.

§ 160D-108. Permit choice and vested rights.

(h) A person claiming a statutory or common law vested right may 

submit information to substantiate that claim to the zoning 

administrator or other officer designated by a land development 

regulation, who shall make an initial determination as to the existence 

of the vested right. The decision of the zoning administrator or officer 

may be appealed under G.S. 160D-405. On appeal, the existence of a 

vested right shall be reviewed de novo. In lieu of seeking such a 

determination or pursuing an appeal under G.S. 160D-405, a person 

claiming a vested right may bring an original civil action as provided by 

G.S. 160D-1403.1.  (Per NC General Statute 160D-108.(h)).
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VESTED R IGHTS

Common Law Vested Rights

Nothing in the provisions or standards of statutory vested rights precludes an individual from 

seeking common law vested rights. In order to establish common law vested rights a property 

owner must show that he or she made substantial expenditures relying in good faith on a valid 

governmental permit and he or she would experience detriment if required to comply with a 

new regulation. 

Vested rights run with the land, so a new owner enjoys the same rights and responsibilities under a 

vested right as the prior owner.

North Carolina courts have long recognized vested rights and have set forth a test for establishment 

of vested rights. In order to show vested rights, the owner must: 

(i) obtain a valid governmental approval; 

(ii) reasonably rely upon the approval; 

(iii) make a substantial expenditure; 

(iv) act in good faith; 

(v) experience detriment to comply. 
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V E S T E D  R I G H T S
Valid governmental approval.    An owner must obtain an affirmative governmental action concerning the property or project. 

This could be a conditional use permit, a subdivision plat approval, a building permit, or some other site-specific affirmative 

action by the local government. This is more than merely relying on the general zoning district or advisory zoning 

compliance letter. If a permit was mistakenly issued, the permit is insufficient for establishing vested rights.

Reasonable reliance.    The expenditure must be in reasonable reliance on the valid governmental approval. In other words, the 

expenditure must be after the permit approval and dependent on the permit approval. Money spent in preparation for the 

application (prior to approval) does not count as an expenditure for the vested right.  

Substantial expenditure.    The owner must make some substantial expenditure—of time, effort, or money—in reliance on the 

valid governmental approval. The expenditure must be substantial in relation to the overall project. Minor site work may be 

substantial for a small accessory building, but minor site work may not be substantial for a large-scale development. Actual 

construction is not necessary. Expenditures on binding contracts, construction materials, or equipment may be sufficient. 

Good faith.    The owner must act in good faith to obtain a vested right. This means that the owner sought the governmental 

approval in the normal course of business and made expenditures to reasonably pursue the development. An owner would 

not be acting in good faith if the owner misled the local government or neighbors, rushed an application for a conditional use 

permit to beat a rule change, or hastily began site work for an appearance of substantial expenditure. 

Experience Detriment.    The owner must show that he will suffer harm if required to comply with new rules. If the previously-

approved project can comply with the new rules without any harm to the owner, then there is no basis for treating the 

owner differently.

Common Law Vested Rights – Factors for Determination  
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CONDIT IONAL 
REZONING 

PET IT ION 1990 -073

VALID GOVERNMENTAL APPROVAL

Subject Property 
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INFRASTRUCTURE  
EXPENDITURES

REASONABLE RELIANCE / SUBSTANTIAL EXPENDATURES

Infrastructure Expenditures 

After & Dependent Upon 

Governmental Approvals

• Roads Constructed

• Utilities Installed

Entrance to General Commerce Center 

Subject Site 

Paved Roads

Curb & Gutter

Utilities

Storm Drainage
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The majority of the properties within the 

General Commerce Center industrial park 

have been developed in good faith and 

reliant upon governmental approvals. 

Mecklenburg County Property Assessment 

$10,459,900 Building Values

$ 5,552,100 Land Values

$16,012,000 Total Value 
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BUFFER 
COMPARISON

The property owner will experience 

detriment if required to comply with 

the new zoning buffer regulations. 

The developable width of the subject 

property is reduced from 

approximately 140’ to 70’ if to 

comply with the new regulations.

Zoning Buffer Requirement per 

1990 Governmental Approval 

Zoning Buffer Requirement per 

New Regulations 
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DETERMINATION 
FACTORS

Valid governmental approval.    An owner must obtain an affirmative governmental action concerning the property or project. 

This could be a conditional use permit, a subdivision plat approval, a building permit, or some other site-specific affirmative 

action by the local government. 

The General Commerce Center development (including the subject property) received conditional rezoning approval and 

subdivision plat approval in 1990.

Reasonable reliance.    The expenditure must be in reasonable reliance on the valid governmental approval. In other words, the 

expenditure must be after the permit approval and dependent on the permit approval. 

Infrastructure improvements have been made to the subject planned development in reliance on valid governmental 

approvals and in compliance with the various regulations in place at the time of governmental approval.  

Substantial expenditure.    The owner must make some substantial expenditure—of time, effort, or money—in reliance on the 

valid governmental approval. The expenditure must be substantial in relation to the overall project. 

Substantial expenditures have been made in reliance on governmental approvals to construct public streets (grading, 

pavement, and curb & gutter) and install utilities (water, sewer, underground electrical, storm drainage, and etc.) within the 

planned development in which the subject property is located.

Good faith.    The owner must act in good faith to obtain a vested right. This means that the owner sought the governmental 

approval in the normal course of business and made expenditures to reasonably pursue the development. 

The majority of the properties within the General Commerce Center industrial park have been developed in good faith and 

reliant upon governmental approvals.  Only two of the 19 lots within planned development remain vacant.  One of the two 

remaining vacant lots is the subject property.   Mecklenburg County has assessed the land and building values within the 

planned development at $16,012,000. 

Experience Detriment.    The owner must show that he will suffer harm if required to comply with new rules. 

The property owner will experience detriment if required to comply with the new zoning buffer regulations.  The 

developable width of the subject property is reduced from approximately 140’ to 70’ if to comply with the new regulations.

Common Law Vested Rights – Factors for Determination  



Section 5.109. Standards for Granting an Appeal.

1) The Board of Adjustment shall reverse or modify the specific order, requirement, decision, or determination 

under appeal only upon finding an error in the application of these regulations on the part of the officer 

rendering the order, requirement, decision, or determination.

2) In affirming, reversing, or modifying the order, requirement, decision, or determination, the Board of 

Adjustment shall have all the powers of the officer from whom the appeal is taken.
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OPPOSITION PRESENTATION: 
IN FAVOR OF UPHOLDING THE ZONING 

ADMINISTRATOR’S DETERMINATION
(SUBMITTED BY DAVID MURRAY, THE ODOM 

FIRM PLLC, FOR THE PROPERTY OWNER 
FRANK SHEPARDSON)

Appeal 2021-078



ZBA Hearing: 21-078

Owner: Washburn 3100 INC

Presented by: David Murray

Address: 1700 Industrial Center Circle



Ex. 1



Ex. 2



Appeal by adjacent owner
• Mrs. Gatewood purchased the property in 1988; Mr. Gatewood added to deed 

through marriage in 1998; Mr. Gatewood quitclaimed his interest in 2003.

• Adjacent owner is alleging that the 30’ undisturbed buffer on the approved 
conditional rezoning plan is no longer in effect and that the project would be 
subject to a 100 foot buffer.

• A 100 foot buffer presumes that this property is part of the whole development.

• Issue with the adjacent owner’s position is that if the property is part of the 
whole rezoned development, it necessarily has vested rights, as will be shown, 
and, as such, would be subject only to the 30’ undisturbed buffer.

• If the Board determines that the property is no longer vested under the 
conditional plan, then the property must be considered alone and would only be 
subject to a 41.25’ buffer with berm.

• Modern buffers are not undisturbed buffers.



Ex. 3 – Aerial of appellant’s property



Interpretation by Zoning Administrator

• Common Law vested rights exist.

• 30’ buffer all that is required under plan.

• Development was rezoned as part of a larger industrial project

• City Council determined what conditions were reasonable at time of 
adoption

• Property abutted residential as shown on the site plan and conditions 
were placed on the buffers that abutted residential properties

• Provides for uniform development within larger development



Common Law Vest Rights

• “A party claiming a common law vested right in a nonconforming 
use of land must show: (1) substantial expenditures; (2) in good 
faith reliance; (3) on valid governmental approval; (4) resulting 
in the party's detriment.”

Walton N. Carolina, LLC v. City of Concord, 809 S.E.2d 164, 
168, 257 N.C. App. 227, 232 (2017)



Substantial Expenditures

• What are they?

• “makes expenditures or incurs contractual obligations, 
substantial in amount, incidental to or as part of the acquisition 
of the building site or the construction or equipment of the 
proposed building for the proposed use”

Town of Hillsborough v. Smith, 170 S.E.2d 904, 909, 276 N.C. 
48, 55 (1969)



Substantial Expenditures of Larger Development

• Roads, utilities, buildings, etc.  Most of the larger development has 
actually been developed in reliance upon the approved rezoning.  

• The adjacent I-1(CD) building was built in 2000.

• There is no 100’ buffer on the adjacent lot.



Ex. 4 – Aerial of adjacent I-1(CD) parcel



Ex. 5 - adjacent



Substantial Expenditures for Owner              Ex. 6

• Purchase price: $255,000



In good faith reliance

• Did not know of any change that would have made the rezoning 
approval invalid.

• Unified development in rezoning plan with construction that had 
taken place after the statutory vesting period. 

• City of Charlotte currently building on I-2(CD) lot in development.

• No 100’ buffers being applied in other parts of the development.

• Engineer contacted planning department to confirm development 
plan still in place and to confirm buffer during due diligence.

• Design and sought approvals based upon conditional rezoning plan.



On valid government approval

• The conditional zoning was valid, approved by City Council, and has 
been in place since 1992.

• Rezoned as part of a “master development plan.”

• Other parts of the development have been built.

• City has continued to rely upon the plan for administrative approvals.

• Other parts have 20’ buffer and some have 30’ buffer.

• No parts of the development have a 100’ buffer.  Never designed for a 
100’ buffer.

• Mr. Spencer’s interpretation is that the 30’ undisturbed buffer on the 
approved plan is still valid based upon the approved site plan.



Resulting in party’s detriment

• Interpretation against would necessitate this parcel being viewed as 
independent of the whole planned development.  As such, a 41.25’ buffer 
with berm would be required.  All existing undisturbed trees would be 
removed.

• Either a 100’ buffer or a 41.25’ buffer would cause substantial impact to the 
development of the parcel.  100’ would render it totally unbuildable and 
uneconomic.

• Increased buffer would impact the plans that have already been prepared 
for the buildable area on the site according to the approved site plan.

• The fair market value of the property is reduced with increased buffers.



Proposed Development Plans Ex. 7



Proposed Building Plans Ex. 8



Example buildings Ex. 9



Proposed Grading Plan – Green is 30’ buffer    Ex. 10



Enlarged Grading Plan w/ 30’ buffer Ex. 11



With 100’ buffer Ex. 12



With 41.25’ buffer Ex. 13



Adjacent Ex. 14
Residential
Sales



Adjacent Parcel 30’ buffer Ex. 15 



Questions/Comments?

• Thank you for your time and consideration.

• As the four elements of the common law vested rights have been 
met, we respectfully request that you uphold the decision of the 
zoning administrator.


